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This mater currently involves the appeal by Sugarbush Meadow, LLC of a decision
of the Sunderland Zoning Board of Appeals on Sugarbﬁsh’s Notice of Insubstantial Change
pursuant to 760 CMR 56.05(11). On January 22, 2008, Sugarbush appealed the Board’s
denial of its original comprehensive permit application to the Committee, which, after
hearing, issued a decision ordering the Board to issue a comprehensive permit with
conditions pursuant to the Committee’s decision. Sugarbush Meadow, LLC v. ‘Suvna’erland,
No. 2008-02 (Mass. Housing Appeals Committee June 21, 2010). The Board appealed the
decision to the Superior Court, which affirmed the Committee’s decision. The Supreme
Judicial Court thereafter upheld the decision of the Superior Court. Zoning Board of Appeals
of Sunderland v. Sugarbush Meadow, LLC, 464 Mass. 166 (2013).

On or about January 16, 2015, pursuant to 760 CMR 56.05(11), Sugarbush filed a
“Notice of Insubstantial Changes” with the Board. Following a meeting of the Board on
February 4, 2015, Sugarbush was notified that the Board had determined the propoéed
changes were substantial. On February 23, 2015, pursuant to 760 CMR 56.05(11)(d),
Sugarbush notified the Board that it objected to its determination of substantiality. The
Board held a public hearing between March 4, 2015 and April 27, 2015, and on May 28,

2015, it issued a decision on the application for modification.



On June 17, 2015, Sugarbush filed a Request for Enforcement and/or Appeal of
“Findings and Decision on Applicationvfor Modification of Comprehensive Permit
Application G.L. c. 40B, ss. 20-23; Sunderland Comprehensive Permit Rules (Modification
Decision).” ‘Sugarbush contended that its Notice of Insubstantial Changes was constructively
granted, and that the changes should have been determined insubstantial. Altematlvely it
asserted the appeal should be treated as an enforcement action pursuant to 760 CMR
56.07(6) because the Modification Decision did not comply with the Comprehensive Permit
issued by the Committee. After the appeal was docketed, and a conference of counsel was
held, the parties engaged in settlement negotiations and resolved the outstanding issues. In
order to effectuate this settlement, on J anuary 5, 2016, the Board and Sugarbush filed the
Agreement and Stipulation for Entry of Final Decision executed by the parties.

The Agreement and Stipulation provides that the Modification Decision is struck in
its entirety and restated as set forth within the Agreement and Stipulation. It provides for the
construction of 150 rental units on the project site, of which 25 percent of the units shall be
affordable in perpetuity. I have reviewed the Agreement and Stipulation attached hereto and I
find it satisfactory. Ihereby incorporate the Agreement and Stipulation by reference as part
of this Decision on Stipulation. |

The Board is directed forthwith to file the Agreement and Stipulation for Entry of
Final Decision with the Sunderland Town Clerk in accordance with its terms and, in
accordance with 760 CMR 56.07(6), to take any further steps necessary to formalize the
permit for recording or other purposes. If the Board fails to act within thirty days of this
decision, this decision shall be deemed, pursuant to G.L. c. 40B, § 23 and 760 CMR
56.07(6)(a), to be the modified Comprehensive Permit issued by the Board.
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AGREEMENT AND STIPULATION FOR ENTRY OF FINAL DECISION

Now come Sugarbush Meadow, LLC (“Sugarbush™) and the i‘own of Sunderland Zoning
Board of Appeals (“the Board™), the parties in the above-entitled action, and hereby agree and
stipulate that the Housing Appeals Committee shall enter a Decision on Stipulation serving to
modify the “Findings and Decision on Application for Modification of Comprehensive Permit
Application G.L. c. 40B, ss. 20-23; Sunderland Comprehensive Permit Rules” which was dated
May 28, 2015 and filed with fhe Sunderland Town Clerk on June 2, 2015 (the “Modification
Decision™) as follows:
A. The Modification Decision is struck in its entirety and restated as follows:

L Procedural History, Jurisdictional Findings, Project and Property Description.
and General Findings.

1. The Procedural History, Jurisdictional Findings, Project and Property Description along
with the Board’s initial and General Findings are contained in the decision dated May 28,
2015 recorded with the Sunderland Town Clerk’s Office.



2. Subject to compliance with the coﬁdiﬁons described below, the changes requested in the
Notice of Insubstantial Changes dated January 16, 2015 (the “Notice™) filed by the
Applicant, and as further described in the plans, are consistent with local needs.

3. On or about June 17, 2015, the Sunderland Conservation Commission issued a decision
on the Applicant’s Request for Determination of Applicability. The Conservation
Commission’s decision contained three conditions with respect to work proposed by the
Applicant in the wetlands and buffer zone thereto.

4. The changes requested in the Notice are approved, subject to the definitions and
conditions stated below. :

II. Definitions;

1. . “Plans” means the plans approved by the Housing Appeals Committee Docket Number
08-02 Decision dated June 21, 2010 (the “HAC Decision”), as modified by the plans submitted
by the Applicant in conjunction with the January 16, 2015, “Notice of Insubstantial Changes”
filed with the Board under 760 CMR 56.05(11) which include:

A,

B.

Plan # L1; titled Conceptual Site Plan; dated January 16, 2015; prepared by Berkshire
Design Group, Inc. 4 Allen Place, Northamptbn, MA 01060

Plan # 1.2: titled Site Materials & Layout Plan, Clarifications on site plan; dated
January 13, 2015, Revised 03-04-2015; prepared by Berkshire Design Group, Inc. 4
Allen Place, Northampton MA 01060

Plan #1.3; titled Site Utility Plan; dated April 27, 2015; prepared by Berkshire Des1gn
Group, Inc. 4 Allen Place, Northampton, MA 01060

. Plan # L4; titled Site Grading & Drainage Plan; dated April 27, 2015; prepared by

Berkshire Design Group, Inc. 4 Allen Place, Northampton, MA 01060

Plan # 1.2.1; titled Site Materials & Layout Plan, Clarifications on building & ,
detention basin layout; dated March 4, 2015; prepared by Berkshire Design Group,
Inc. 4 Allen Place, Northampton, MA 01060

Plan # 1.2.2; titled Site Materials & Layout Plan, Clarifications on driveway & paving
plan layout; dated March 4, 2015; prepared by Berkshire Design Group, Inc. 4 Allen
Place, Northampton, MA 01060

Plan # T1, titled Fire Truck Turning Analysis; dated March 4, 2015; prepared by
Berkshire Design Group, Inc., 4 Allen Place, Northampton, MA 01060

Plan # T2; titled Fire Truck Turning Analysis; dated March 4, 2015; prepared by

Berkshire Design Group, Inc. 4 Allen Place, Northampton, MA 01060

2. “Comprehensive Permit” means the HAC Decision, as affirmed by the decision of the Franklin
County Superior Court and the Supreme Judicial Court and as modified by the conditions set forth
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below. The conditions set forth herein shall be the operative conditions of approval and, in the event
that any conflict exists between the conditions hereof the and the prior decision of the HAC (as
upheld by the Supreme Judicial Court), the conditions hereof shall control.

3. “Property” shall refer to the land on which the project is proposed, being more particularly
described as Assessor’s Map 16, Plot 2 and Map 13, Plot 80, containing approximately 56.55 acres.

4. “Project” shall mean the Project approved by the Comprehensive Permit, as depicted in the Plans.

ITIT. Conditions:

1.

Except as otherwise required by the conditions imposed by the Comprehensive Permit
or by the “Final Site Plans,” as defined below, the project shall be developed,
constructed and completed in conformance with the Plans, as submitted to the Board.

"No construction may commence and no building permits may be issued unless and until

the Applicant provides the Board with evidence of final approval issued by MassHousing
under 760 CMR 56.04(7).

No construction may commence and no building permits may issue unless and until the
Applicant provides evidence that it has purchased the Property, as contemplated in its P&S
with Bourey, LLC. :

The total number of units that may be constructed on the Property is limited to 150 rental
units. As permitted under the cases of Samuelson v. Planning Bd. of Orleans and Killorin
v. Zoning Bd. of Appeals of Andover, this condition shall act as a continuing restriction
against any further residential development on the Property, in perpetuity. Prior to the -
issuance of any certificates of occupancy, the Applicant shall also execute a complying
restrictive covenant or other suitable restriction, in favor of the Town of Sunderland that
reflects this restriction against further development, while still allowing for acceptable
passive and active recreation opportunities and also allowing for use of the restricted area
for water resource purposes, including but not limited to use for a public water supply.

Prior to any site work or issuance of building permits, final, fully designed site plans
(the “Final Site Plans”) and building plans (the “Final Building Plans”) shall be »
submitted to the Board and the Town’s Building Inspector.

The Final Site Plans shall be of a quality and level of detail sufficient to allow the
Board, the Building Inspector and any peer review engineer (as described below)
retained by the Board or the Building Inspector to review the Final Site Plans for
consistency with the Comprehensive Permit, legal requirements and industry
standards. No construction shall commence and no building permits shall issue under
the Comprehensive Permit until the Board (or the Building Inspector where noted
below) has issued approval of the Final Site Plans as being in conformance with the
Comprehensive Permit, said approval to be in writing and said approval to be



administrative, not requiring a public hearing, and said approval not to be
unreasonably withheld.

Within forty five (45) days (the “Review Period”) from receipt of the materials required
under this condition, the Board or its peer reviewer shall complete its review of the
above materials or any one of them, provided however that such review period shall not
commence if the Board or its peer reviewer notifies that the particular category of
materials are incomplete, in which case, the Review Period for said category of
materials will commence when completed materials are received. The Review Period
shall not commence until a complete set of Final Site Plans has been submitted. If no
written response or comments have been provided to the Applicant by the Board
concerning the Final Site Plans and the Final Building Plans within the Review Period,
the Final Site Plans and Final Building Plans, as delivered, will be deemed to have been
approved.

The Review Period shall not commence if within twenty (20) days of the submission
date, the Board, after consultation with it peer review engineer or the Building
Inspector, notifies the Applicant in writing that the Final Site Plans are incomplete, and
such notification shall contain an itemization of why said Plans are incomplete. If such
notice of incompleteness is so given, then the Review Period shall commence upon the
submission by the Applicant of the requested information and if no written response or
comments have been provided to the Applicant by the Board within the Review Period,
the Final Site Plans and Final Building Plans, as delivered, will be deemed to have been
approved.

The Comprehensive Permit states that “no construction shall commence until detailed
construction plans and specifications have been reviewed and have received final
approval from the subsidizing agency[.]” Nothing in this Agreement shall be construed as
obviating this original condition requiring Final Approval from the subsidizing agency
pursuant to 760 CMR 56.04(7).

The Final Site Plans and the Final Building Plans shall include the following:

a. An existing conditions plan, grading plan, utilities plan, and drainage plans,
provided however that, while such plans should show infrastructure relating to
water service and on-site sewer treatment, the Board’s review and approval as
described above is not required for such water and sewer treatment infrastructure,
which is to be approved by the Commonwealth of Massachusetts Department of
Environmental Protection (“DEP?”).

b. A complete stormwater drainage report; and said report and drainage plans shall
comply with all best management practices, consistent with generally recognized
engineering standards and shall also include an O&M plan for the stormwater
management system for the entire Project. The Board, through its peer review
engineer, shall review, for consistency with general civil engineering standards for
stormwater drainage, the aspects of the stormwater drainage report outside of the
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jurisdiction of the Sunderland Conservation Commission under either the Wetlands
Protection Act or the Sunderland Wetlands Bylaw, such review to be conducted in
accordance with succeeding paragraph (c) below. The Board shall defer to the
Conservation Commission with respect to any wetland impacts as well as
stormwater management system matters that are within the jurisdiction of the
Commission under either the Wetlands Protection Act or the Sunderland Wetlands
Bylaw, such review to be conducted in accordance with succeeding paragraph (c)
below. '

Elements of the Project are proposed in the buffer zone to wetlands. As noted
above, the Applicant has received a Negative Determination of Applicability under
the state Wetlands Protection Act (the “State Act”) from the Sunderland
Conservation Commission which has imposed certain conditions relating to review
of those portions of the Project’s proposed stormwater management system that
invoke the Conservation Commission’s jurisdiction under the State Act (hereinafter
called the “NDA Review™). Such Conditions are attached hereto as Exhibit A.
Accordingly, so as not to duplicate efforts, the Board agrees that the only review
required related to wetlands is the NDA Review and such review satisfies the
Board’s concerns related to the local wetlands bylaw. The Conservation
Commission, applying good professional engineering and wetland science
practices, shall review all aspects of the Project including the stormwater
management system, as described in the conditions to the Negative Determination.
Specifically, no work may commence on the project until the applicant submits to
the Conservation Commission all materials required under Conditions 1-3 of the
Commission’s Negative Determination of Applicability; and the Conservation
approves the Project as being in compliance with such conditions, with notice of
such approval being provided to the Board and the Building Inspector. It is the
Applicant’s burden to coordinate any such review by the Commission.

Site plans showing emergency vehicle access to the site and to all proposed
buildings. It is understood that the emergency vehicle turn analyses plans were
submitted to the Board, Plan #T1 & #T2, dated March 4, 2015; and further, the site
plans showing emergency vehicle access to the site shall include the details of a

frangible gate.

Landscaping plans, based on the preliminary landscaping plans submitted to the
Board (Sheet 1.2), which were approved by the Board in its May 28, 2015
Decision. The Applicant shall reasonably maintain landscaping in the form and
quality approved by the Board. The Applicant may also make improvements to
the landscaping, provided that such improvements do not impede emergency
access.

Lighting plan, based on the preliminary lighting plan submitted to the Board
(Sheet L.3), which was approved by the Board in its May 28, 2015 Decision,
which demonstrate that light spill (or light pollution) will not exceed one-half
(0.5) foot candle at abutting residential property lines. Such plan shall comply
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with accepted “dark sky” requirements.

g Architectural plans signed by a registered architect depicting floor plans, elevations
‘and indicating inclusion of sprinkler systems that comply with NFPA 13
requirements. Peer review may only be utilized if the Board and the Building
Inspector reasonably determines that such review is necessary to assist in
determining whether the architectural design meets accepted standards for safe and
adequate housing. Architectural plans shall be reviewed and approved by the
Building Inspector for any and all requirements under the MA Building Code.

h. A construction mitigation plan (to be reviewed and approved by the Building
Inspector) that addresses all aspects of construction mitigation, including, but not
limited to: (i) stockpiling of materials; (ii) trucking routes (iii) dust control; (iv) a
concise construction sequencing plan; (v) an erosion control plan; (vi) contractor
contact information; and (vii) and a 24 hour emergency contact.

The Board, or the Conservation Commission as the case may be, may obtain reasonable
peer review of any or all of these materials (except as limited above) from qualified
engineers, architects or other consultants, and may consult with other municipal boards and
officials with respect to the same. The Applicant shall bear the reasonable costs for any
such peer review in accordance with the procedures under G.L. c. 44, §53G. The meaning
of “reasonable” shall include the following: the Applicant shall not be subject to duplicate
costs or reviews for any and all items that are being reviewed and/or inspected by another
authority required and/or recognized under the laws and/or regulations of the
Commonwealth. To the extent deemed necessary by the Building Commissioner, the
Town may retain a qualified consultant or inspectional professional to assist the Town’s
inspectional department and to oversee the inspections necessary to review plans,
coordinate inspections and = authorize issuance of occupancy permits. This
consultant/inspectional professional may be an engineer or a building professional
qualified to conduct inspections, as may be required. The costs for this consultant shall be
borne by the Applicant.

No building permits for the Project may be issued until the Applicant submits to the Board
a copy of the final traffic mitigation plan for improvements along Route 116, as approved
by MDOT. No occupancy permits for the Project may be issued until all such
improvements have been fully constructed. Related to such improvements, the Applicant
is also required to: (a) diligently pursue with MDOT the approval of construction of a
sidewalk to the convenience store along the easterly side of Route 116 (the “sidewalk™);
and (b) support the Board’s request to have MDOT implement a reduction in the speed
limit in the vicinity of the Project on Route 116 (the “speed reduction”); and to provide the
Board with evidence of such efforts. If despite such diligent effort and support as aforesaid,
MDOT does not approve the sidewalk or the speed reduction within six (6) months from

the date of the Applicant’s submission of any such proposal to MDOT or any other
~ applicable governing authority, then the sidewalk and speed reduction shall not be required.



10.

11.

12.

13.

A duly executed Regulatory Agreement in the form prescribed by the Applicant’s

subsidizing agency shall be recorded at the Registry of Deeds prior to the issuance of
Building Permits; provided, however, the Board recognizes that the subsidizing agency
may not sign such Regulatory Agreement until the actual closing of a construction loan for
the project, and that a requirement for such closing may be the issuance of the building
permits, in which case, if the Building Inspector is satisfied that building permits are ready
to be issued subject to compliance with this condition and the payment of applicable
building permit fees, then the Building Inspector shall issue a letter to the subsidizing
agency stating that the building permits will be issned upon submission by the Applicant
of a copy of the executed and recorded Regulatory Agreement and the payment of such
building permit fees.

The Applicant shall be responsible for scheduling a pre-construction meeting with the
Building Inspector at least fifteen (15) days before the commencement of mfrastructure
construction. During the construction of the Project’s infrastructure, the Applicant shall be
responsible for the scheduling of a meeting with the Building Inspector and any relevant
town department at least once every three months to discuss the progress of construction.

As-built plans shall be submitted to the Building Inspector at least thirty (30) days prior to
the issuance of the occupancy permit for the final residential building,

No Building Permits may be issued until the Applicant provides evidence of approval of
the project’s water source and wastewater treatment facility from DEP.

Operation and maintenance of the stormwater management systém, as approved in
accordance with the foregoing conditions, shall be the sole responsibility of the Applicant
and its successors and assigns. In the event that the Applicant or its successors fail to
maintain or repair the stormwater management system in accordance with the approved
plans, the Town may, at its sole discretion, and after reasonable notice to the Applicant or
its successors, enter onto the property to conduct any necessary maintenance or repairs. In
such event, the Applicant or its successors shall prompily reimburse the Town for all of its
reasonable costs and expenses. Should such reimbursement not be provided, the Town
may place a lien on the property. Catalog cuts of all storm water structures shall be

provided to the Board prior to installation. '

The Applicant shall not be issued any building permits unless and until it provides the
Building Inspector with any and all required and effective approvals under the Wetlands

- Protection Act, along with evidence that it has complied with any pre-construction

conditions of such approvals, including, but not limited to, any pre-construction
conditions imposed in the Sunderland Conservation Commission’s Negative
Determination of Applicability, dated June 16, 2015.

With respect to each of the Applicant’s requests for Waivers from local by-laws and
regulations: '

a. The Board approves all of the waivers to the requirements in the Zoning Bylaw and
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14.

15.

16.

17.

18.

19.

other local bylaws and regulations only to the extent necessary in order to build the
Project that is shown on the Final Site Plans and Final Building Plans as approved
under Condition 5 hereof.

b. No waivers are granted from requirements that are beyond the purview of G.L. c.
40B, §§20-23. ’
c. Any by-law or regulation not inconsistent with the Project as approved and not

expressly waived hereunder shall be strictly enforceable. Any subsequent revision
to the Plans, including but not limited to revisions that are apparent in the Final Site
Plans that require additional or more expansive waivers of any local by-laws or
regulations, must be approved by the Board in accordance with 760 CMR
56.05(11).

d. There shall be no waiver of any municipal fees.

The Applicant shall construct the buildings consistent with the Final Site Plans and Final
Building Plans as approved under Condition 5, above.

Upon construction and occupancy, the buildings in the proposed development shall be
considered non-conforming with existing zoning bylaws. While the nonconforming nature
of the Project is approved pursuant to the authority granted to the Board under c. 40B, ss.
20-23, such nonconformities are not grandfathered under G.L. c. 404, §6. Accordingly,
alterations and extensions of such buildings must be approved by the Board in accordance
with the procedures under 760 CMR 56.05(11).

All hydrant locations and designs are subject to the reasonable final approval of the
Sunderland Fire Department or other appropriate State official.

The emergency access entrance at Plumtree Road must be designed in a manner to prevent
daily traffic from entering and exiting while facilitating efficient access by emergency
vehicles. No building permits may be issued until the plans for the emergency access and
any gate thereto are approved by the Sunderland Fire Department or appropriate state
official under the State Building Code, as may be applicable, such approval not to be
unreasonably withheld. Notwithstanding the foregoing, the Plumtree Road access may be
used for construction vehicles during initial construction, subject to the Sunderland Police
Department’s approval of the trucking routes, which shall not be unreasonably withheld or

delayed.

Twenty-five (25%) of the Project’s units (or such other percentage of the units as may be
approved by the subsidizing agency) shall be restricted, in perpetuity, for lease at a rate
that is affordable to households earning no more than 80% of Area Median Income (or
such other percentage of Area Median Income as may be approved by the subsidizing
agency). Evidence of the recording of the subsidizing agency’s Regulatory Agreement
containing such restrictions, or of some other affordable housing restriction containing
such restrictions required by the subsidizing agency, shall be provided to the Board.

Insofar as allowed under M.G.L. c. 40B and other applicable law and by the Subsidizing
Agency, with respect to at least 70% of the affordable apartments, the Applicant shall



20.

21.

22.

23.

provide a preference category for Sunderland residents and employees of the Town of
Sunderland and its school district, for housing. This preference shall be implemented
through the.designated lottery agent, which shall also review the Applicant’s Affirmative
Fair Housing Marketing Plan, which such plan shall be submitted to the subsidizing agency
for approval, with a copy submitted to the Board. The costs associated with the marketing
plan, including the advertising and processing for the affordable apartments, shall be borne
by the Applicant. The Board acknowledges that it, or some other appropriate town official
or agent, will be required to provide evidence satisfactory to the Subsidizing Agency of the
need for the foregoing local preference and to obtain approval of the categories of persons
qualifying for the same, and in no event shall the Applicant be in violation of the terms of
the Comprehensive Permit to the extent the Subsidizing Agency disapproves the local
preference requirement or any aspect thereof. The Applicant shall provide reasonable and
timely assistance to the Town in providing this evidence. If the Board or its designee does
not provide such information within thirty (30) days of a written request by the Applicant,
its Lottery Agent, the Subsidizing Agency or DHCD, then this condition shall be void
unless the Applicant has failed to provide reasonable-and timely assistance as described
above. A lottery shall be established in a form approved by the Applicant’s subsidizing
agency to effectuate this local preference, with an approved secondary lottery for all other
applicants as approved by such subsidizing agency. The Board shall be kept apprised of
all events in the lottery process and shall be copied on all documentation relating thereto.

The Applicant shall provide the Board annually with copies of any reports filed with the
Subsidizing Agency regarding tenancy of the affordable units.

The Applicant’s profit generated by the use of the Property shall not exceed limitations
mmposed by the subsidizing agency under M.G.L. c. 40B, ss. 20-23 and the regulations
promulgated pursuant thereto. The Board shall be provided with a copy of any and all
limited dividend andits and certified cost/income statements, as well as any other
correspondence or public records that are shared by and between the Applicant and any
entity that conducts cost certification or audits of the Project, unless such records are
considered proprietary and/or confidential financial records under the Massachusetts

public documents laws.

The Applicant shall reasonably assist the Town with the preparation and execution of any
document that DHCD may require the Town to file in order to have all of the units in the
Project included on the Town’s Subsidized Housing Inventory.

As security for completion of the infrastructure shown on the Final Site Plans, including
but not limited to the driveways, sidewalks, parking, stormwater management system,
lighting, water and sewer systems, landscaping and utilities (collectively the
“Infrastructure™), the release of occupancy permits for the buildings shall be subject to the
following restrictions:

a. No occupancy permit for a unit shall be issued until: (1) the driveways and
parking areas shown on the Final Site Plans providing access to and parking for the
particular unit’s building have been adequately installed, excepting the final course
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24.

25.

26.

of pavement for the driveway and parking area; and (2) all other Infrastructure as
shown on the Final Site Plans essential for such unit’s building, as approved by the

" Building Inspector or the Board’s peer review engineer, has been constructed or
installed so as to adequately serve said building. The final infrastructure for the
Project, including, but not limited to, final course of pavement, curbing, remaining
landscaping, and any “punch list” items identified by the Building Inspector (the
“Final Infrastructure™) shall be installed prior to the occupancy permit for the final
building in the Project, except for any such items which cannot be completed at the
time the building is otherwise suitable for occupancy due to weather conditions and
subject to normal construction industry standards. The Applicant shall provide a
bond in the amount to be determined by the Building Inspector, for any portions of
the Final Infrastructure not completed prior to the issuance of the final occupancy
permit. The Building Inspector shall coordinate such inspections with other
appropriate Town officials, such as but not limited to the Highway Superintendent,
as may be applicable, in determining whether such infrastructure is complete.

b. The Board majf initiate an enforcement action to compel the completion of
any infrastructure not completed consistent with this Condition.

c. Notwithstanding the foregoing, the Applicant shall be permitted to seek the
Board’s approval for the substitution of the foregoing provisions of this paragraph
with a suitable agreement that provides financial security in lieu of the retention of
occupancy permits. Such agreement and the amount of security contemplated
thereunder is subject to the prior review and approval of the Board, in consultation
with its counsel and peer review engineer, and approval of such agreement and
amount shall not be unreasonably withheld.

During construction, the Applicant shall maintain all feasible and reasonable means of dust
control and shall collect all debris on a daily basis. No construction, deliveries or any other
activities may occur on Sundays or on New Year’s Day, Memorial Day, July 4%, Labor
Day, Thanksgiving, Christmas Eve or Christmas. No construction or deliveries may begin
before 7:00 a.m. nor continue past 5:00 p.m., unless approved in advance by the Board.
Notwithstanding the foregoing, interior construction that doesn’t generate excessive noise
may occur on weekday evenings, until 10:00p.m., and on Sundays from 8:00 a.m. to 6:00
p.m. Trucks and other equipment may not idle or warm up until 6:45 a.m. on approved
construction days.

Snow and ice removal shall be the responsibility of the Applicant. The Final Site Plans
shall indicate a suitably sized and located area for snow storage. Snow and ice removal
shall be undertaken as soon as is practicable after snowfall and shall not impede or obstruct
the driveways, sidewalks, parking areas or hydrants in the Project.

The Applicant shall provide the Board with a copy of any approval by the subsidizing

agency of a property management company adequately experienced and suitably bound to
comply with the provisions of the Comprehensive Permit, as approved by the subsidizing
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28.

30.

3L

32.

33.

34.

35.

36.

agency, to act as property manager for the Project. Management for the Project shall be
available (but not on-site) twenty-four (24) hours a day to respond to emergency matters.

Except as may be otherwise required in this Permit, changes to the Project and the
conditions contained herein shall be processed in accordance with 760 CMR 56.05(11), as

it may be amended or re-codified.

Any and all easements to the Town of Sunderland that may be necessary to complete and
occupy the Project, and to ensure maintenance of project infrastructure pursuant to
Condition No. 11 above, shall be in a form approved by the Board’s Counsel, such approval
not to be unreasonably withheld.

This Permit shall run with the land and be binding on the Applicant and any of its assignees
and successors in interest at the Property or with respect to the Project. Any transfer or
assignment of this permit shall be subject to written confirmation from the subsidizing
agency as provided in 760 CMR 56.05(12)(b).

As provided in 760 CMR 56.05(13)(c), this permit shall expire if construction is not
commenced within three years from the date on which it becomes final as provided in 760
CMR 56.05(13)(b)), unless such time is extended, for good cause. For purposes of this
paragraph, commencernent of construction shall be defined as the construction of the
building foundation for at least one of the Project’s proposed buildings.

Any finding, by any court of competent jurisdiction, that any condition hereof is
unenforceable shall not otherwise affect the enforceability of the remainder of the
conditions hereof.

A copy of this Agreement, along with the Final Decision issued by the Housing Appeals
Committee, shall be filed with the Sunderland Town Clerk’s Office, with notlce to be
provided by the Town to parties in interest.

Appeals. of this permit shall be made pursuant to G.L. c¢. 40B, ss. 20-23.

This Agreement and Stipulation shall be enforceable as a Final Decision and/or Order of
the Housing Appeals Committee. The parties agree that they will not appeal said Final
Decision and/or Order of the Housing Appeals Committee, expressly waiving any right of
appeal, whether statutory or otherwise, and acknowledge that they have been fully
represented by counsel and informed of their rights, and that they have voluntarily entered
into this Agreement and Stipulation for Entry of Final Decision.

This Agreement and Stipulation for Final Decision shall not take effect until it has been

recorded with the Franklin County Registry of Deeds, along with any Final Decision
and/or Order of the Housing Appeals Committee, and such recorded documents shall be

11



provided to the Board and the Sunderland Building Commissioner prior to the issuance of

building permits.

Dated: January 4, 2016

Sunderland Zoning Board of Appeals
By its Attorney,

T‘Qm_»m //() . '(/LV/L/Q/H%% g =
Jason R. Talerman, Esquire *
Paul J. Haverty, Esquire
Blatman, Bobrowski, Mead & Talerman, LL.C
730 Main Street, Suite 2B
Millis, MA 02054
Tel: 508-376-8400
Fax: 508-376-8440
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Sugarbush Meadow, LLC
By its Attorney,

éf' / }fmg,_ ‘‘‘‘‘‘‘ —

Peter L. Freeman, Esquire
Freeman Law Group LLC
86 Willow Street, Unit 6
Yarmouthport, MA 02675

Tel: 508-362-4700
Fax: 508-362-4701
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Massachusetis Depariment of Enwmnmema! Pmtectmn
Bureau of Resource Protection - Wetlands

WPA Form 2 — Determination of Appfiicability
Massachuseﬁs Wetlands Protection Act M G.L. c. 131, §40

A. Gemmaﬁ Information

Impaortant: . L
ty\menﬁsmﬁs?eom From: & arland
GIms on .
computar: s Rt aaana — —
%rtqmwe. * Property Owner (if different from applicant):
o riot use the .
return key. Pmne
" Waing Address
M _Oene- : ~
- . Stte  ZpCade  Cayfftomn Siate Zip Code
1. Title snd Déte {or Revised Date if applicable) of Final Plans and Other Documents: -
Ol Siteap ~KDA’ 1.0 (no revisiens) M(S’
Sﬂ«e Guadiing f’tm Rox 1.1 (no revisant hhé‘
“%52@“"""
SN‘QC\EAAAAQ P[an R L2 (nommmmﬂ _ é‘m

2 DahaRequatFﬂed.
Glyls”

Pmnmumamwufmm,mm §40 the Conssrvation mmmssmemmdﬂedwur
Rmmmmawmmmammngmmm andmademefolmng
Defermination. K

. Project Description (if spplicable).
Cms"ﬁ‘fun:‘nm 6P 5 aparbent: bm\d\lﬂw with IS0 um‘%ﬂ‘ a\k
Ovdts:é\o any BufGs 20ne ond Resousce Aneas',. Uianched crmdbv\m
pawas L QiR don contdl_and _defeatdy lpasia _pnttadln @L@Cer‘ '

20ne an\ L.f._
Project Location: I R
RAN AT 2 Cﬁm W) Sndortond
Siraet Address Cityfiouwm
ALD - Ol
~ . Pa:szL'\’:tNumer

. FassRsors MapiPiat Narwber
'mmmm-mmmm‘ay-m. Rl Page 1013




Massachusetts ﬁ)@aﬁmem of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 2 -~ Determination of Applicabitity
Massachusetts Wetlands Protection Act M.G.L c. 131, §40

B. Determination {cont.)

The following Determination(s) isfare appﬂcable to the pmpasad site andfor projact relative fo the Watlands
Protection Act and regulations:. ]

Positive Determination .

Note: No work within the jurdsdiction of the Weﬂands Protection Act may proceed uniif a final Orderof
Conditions (Issued following submittal of a Notice of Infent or Abbveviated Notice of Intent) or Order of
Resaurce Area Delineation {issued following submitial of Simplified Review ANRAD) has been received
from the issuing authority (i.e., Conservation Commission or the Department of Environimentat Profection;.

a1 Theareadasmbedmihereierencedp{m(s)!sanareasubjecttopfoiewmummf\m
Removing, ﬁﬁng dredging, o altering of the area requires the filing of a Natics of intent.

0 2a mmmmmmwmmmmmmmmmmmmn@are
confirned as accurate. Therefore, the resource area boundaries confimned in this Determination are '
bindingastoaﬂﬂedsimsmndaedpursuantmmeWeﬁanumMGnAmandrtsmgutaﬂmsmgard'ng

such botndaries for gs kong as tms Dehenninahun is valid.

|| 2b.ﬂmbmmdmdmmmemﬁswdmmammgmnﬁméﬂbymmnaenmmm.
mmmmmmmmmmmmmnor

repardless.
{o the Reguest for Deleanination.

[J 3. The work described on referanced plan(s) and document(s) is within an area subject to
profection under the Act and will remove, il dredge or alter that area, Therefore, said work
requines the fiting of a Notice of infent.

K] 4.Hmwmkﬂesai%dmmfaanwdphn(s)awddwumaﬂs}isvﬂﬁﬁnﬂzeﬁuﬁerﬁneandwm
alfer an Area subject i protection under the Act. Therefore, said work requires the filing of a
MNotice of intent or ANRAD Simplified Review (if work s limited to the Buffer Zone).

1'5. The area andfor wmk desctibed on referenced plan{s) and document(s) is subject to review

.and apnroval by:

Name of Munichaliy

Pmsuam 1o the: following municipal wefland ordinance or bylaw:

Neme .Ordinance or Bylaw Cliation
PEFBR2UD

wpafonT.cios » Determination of Applicotity « fov. 1023004




Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands '

WPA Form 2 — Determination of Applicability
Massachusetts Wetlands Protection Act M.G.L. . 131, §40

B. Determination (cont.)

{1 8. The following area and/or work, if any, is subject to a municipal ordinance or bylaw but not
subject to the Massachusetis Wetlands Proteciion Acl:

. [0 7. ira Notice of intent is fited for the work in the Riverfront Aréa described on referenced plan(s}
. and document(s), which includes all or part of the work describaed in the Request, the applicant
must cornsider the following altematives. (Refer o the wetland regulations at 10.58(4)c. for mare
information about the scope of altematives requirements): Ce .

[J Attamatives limited to the lot on which the project is located.

_ [ Atematives fimited to the lot on which the pruied’islowmd; the subdivided lofs, and any .
T ' adjacent lofs formerly or presently owned by the sameowner. | - _ :

[ Altermatives finited to e original parcel on which the projectis located, e subdivided = -
parcels, any adjacent parcels, and any other land which can reasonably be obtained within -

[ Attematives extend to any sites which can reasonably be obtained within the appropriate

- Nersfive Detormirs . . ’ " .
Hote: No further action under the Wetlands Protection Act is required by the applicant. However, if the
Department is Tequested to issue a Superseding Determination of Applicabllity, work may not proceed
on ihis project unless the Depariment fils t act-on such request within 35 days of the date the-
. request is post-marked for certified mail or hand defivered to the Department. Work may then proceed
. atmeownefsdskmiyumnngﬂcetomeaepamntmdmﬁ!eConsewatiunCommission. : .
Requirements for requests for Superseding Determinations are listed at the end of this document.

[ 1. The area described in the Request is not an aréa subject to profection under the Actor the

i memminmeRMBwimmmmasm.mmﬂmummA& bt will
- notremove, i, dredge, or atter that area. Therefore, said work does not require the filing of = .

LV_l] 3. The work described inmeRequestiswiﬁlinmeéuﬁer Zone, as defined in the reglilations, but - -
will not alter an Area subject fo protéciion under the Act. Thereforg, said work does nof require
~mqﬁﬁngufawnﬁeaof‘lnbent,sub}ectmﬂwfo!lmﬁingwid‘:ﬁms.(‘rfaﬂy). - o
see_attoched S SuasrWusih ADA: Conduhans

L

[7 4. The work descibed in the: Request is not within an Area subject to protection under the Act
~ (including the Buffer Zone). Therefore, sakt wark does not require the filing of a Noliva of Intent,
unless and until said work aiters an Area subject to protection under the Act.

mmm-maw;m. 1OED4 Page 26
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Massachusetts Depa&ment of Environmental Protection
Bureau of Resource Protection - Wetlands ‘ '
WPA Form 2 — Determination of Applicability
Massachusetfs Wetlands Protection Act M.G.L. c. 131, §40

B. Defermination (cont.)

[ 5. The area described in the Request is subject to profection under the Act. Since the work
described therein meets the requirements for the following exemption, as specified in the Act and
- the xegu!atfans no Motice of Infent is required;

Exempt Acifvily (sAts applicable statuatoryiegulatory provisions)

{1 6. The area and/or work described in the Request is not subject to review and approval by:

Name of Mun!u!pakty .
Pursumttuanmmpatweﬁandsmﬂmatmwbylaw

Mams Drdinance or Bylaw Citation
C. Authorization
msﬂemmhtaﬁonlsmuedmﬂzeapplmmwweredasfam
E;Q by hand defiveryon . E]bymmam mmtwaptteqn&ﬂedm
Date Dats

This Determination is valid for three vears from the date of issuance (exoept Detenminations for
Vegetation Management Plans which are valid for the duration of the Plan). This Determination doss not’
mlmﬂmapphmtﬁummp!ﬁrgmailmwm state, or local statutes, ordinances,

bylaws, or regulations.
This Determination must be signed by a majomy of the Conservation Commission. A copy must be sent

to the sppropriate DEP Regional Office (see hito://iwww.mass.aov/dep/aboutfregion. ﬁndyour him) and the

'propetiy owner (if different from the applicant).

Signatures: L
ol floor
M(JW
O .
ol s

Date

sorvof Applcabiity « rov. 1AM Pege4of S

Ot




Massachusetts Department of Environmental -Pm‘bacﬁun
Bureau of Resource Protecfion - Wetlands

WPA Form 2 —Determination of Applicability
Massachiisetts Wetlands Protection Act M.G.L. ¢, 131, §40

D. Appeals : | . ‘
The applicant, cwner, any person aggrieved by this Determination, any owner of land abuting the land

" upon which the proposed work is fo be done, or any ten residents of the ity or town in which such land is

focated, are hereby nofified of their right to request the appropriate Department of Environimentsl
Protection-Regional Office (see hitp://www.mass.govidep/about/region.findyour.htm) fo issue a
Superseding Determinaftion of Applicability. The request must be mede by certified mait or hand delivery

fo the Deparient, with the appropriate filing fee and Fee Transmittal Form (see Reguest for _
Deparimental Action Fee Transmittal Form) as provided in 310 CMR 10.03(7} within ten business days
from the date of issuance of this Determination. A copy of the request shall at the same fime be sent by
certified mail or hand defivery to the Conservation Gormission and to the applicant if helshe is not the
appellant. The request shall state clearly and concisely the abjections to the Determination which is baing
appealed. To the extent that the Deiermination is based on & municipal ordinance or bylaw and not on the
Massachusetts Wetlands Protection Act or regulations, the Department of Environmental Protection has

o appeliate jurisdiction. - :

PagaBota
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Sugarbush RDA Conditions

1. At least 30 days prior to construction, the applicant/owner will
provide a copy of the drainage plan that is stamped and has original
signature of a Massachusetts registered Professional Civil Engineer showing
the stormwater flow paths for all flow leaving the proposed pond oﬁtlets asit
passes through buffer zone to where flow will enter any Resource Atea (i.e.
Pond, Bank, Wetland, Stream). The plan must include contours and show
all details of how flow ehergy is aissipated before it enters the buffer zone
area during 10 yr, 25 yr and 100 yr storm events. Flow velocity calculations
at the limits of the buffer zone must be included to demonstrate that no
scouring will occur in down gradient buffer zone area because of the new
flow routes from the basins.

2. Any change in the location of the point source discharge from the
detention ponds will be clearly labeled, described and veriﬁed as part of the
drainage and stormwatet management plan. These must remain outside the
Buffer Zone and follow Best Management Practices (BMPs) and the DEP
Storrﬁwater Management Policy. .

3. Prior to any work, the Sunderland Conservgtion Comfnission will

inspect all the erosion control barriers and be able to inspect as needed

during construction.




Certificate of Service

I, Lorraine Nessar, Clerk to the Housing Appeals Committee, certify that this day I caused
to be mailed, first class, postage prepaid, a copy of the within Decision on Stipulation and Entry
of Judgment in the case of Sugarbush Meadow, LLC v. Sunderland Zoning Board of Appeals,
No. 2008-02, to:

Peter L. Freeman, Esq. Jason R. Talerman, Esq.

Thomas W. Aylesworth, Esq. Paul J. Haverty, Esq.

Freeman Law Group, LLC Blatman, Bobrowski, Mead & Talerman, LL.C
86 Willow Street, Unit 6 730 Main Street, Suite 2B

Yarmouthport, MA 02675 Millis, MA 02054
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Dated: 02/08/15 | M }Ww

Lorraine Nessar, Clerk
Housing Appeals Committee




